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§28.15

State or political subdivision of a
State, acting for or on behalf of HUD.

(c) Limit on liability. If the claim or
statement relates to low-income hous-
ing benefits or housing benefits for the
elderly or handicapped, then a person
may be held liable only if he or she has
made the claim or statement in the
course of applying for such benefits,
with respect to his or her eligibility, or
family’s eligibility, to receive such
benefits. For purposes of paragraph (c)
of this section, ‘‘housing benefits”’
means any instance wherein funds ad-
ministered by the Secretary directly or
indirectly permit low-income families
or elderly or handicapped persons to re-
side in housing that otherwise would
not be available to them.

(d) Specific intent. No proof of specific
intent to defraud is required to estab-
lish liability under this section.

(e) Joint and several liability. A civil
penalty or assessment may be imposed
jointly and severally if more than one
person is determined to be liable.

[61 FR 50213, Sept. 24, 1996, as amended at 68
FR 12787, Mar. 17, 2003; 72 FR 5588, Feb. 6,
2007; 73 FR 176831, Dec. 17, 2008; 78 FR 4059,
Jan. 18, 2013]

§28.15 Investigation.

(a) General. HUD may initiate a Pro-
gram Fraud Civil Remedies Act (31
U.S.C. 3801) case against a respondent
only upon an investigation by the In-
spector General or his or her designee.

(b) Subpoena. Pursuant to 31 U.S.C.
3804(a), the Inspector General or des-
ignee may require by subpoena the pro-
duction of records and other docu-
ments. The subpoena shall state the
authority under which it is issued,
identify the records sought, and name
the person designated to receive the
records. The recipient of the subpoena
shall provide a certification that the
documents sought have been produced,
that the documents are not available
and the reasons they are not available,
or that the documents, suitably identi-
fied, have been withheld based upon the
assertion of an identified privilege.

(c) Investigation report. If the Inspec-
tor General or designee concludes that
an action under the Program Fraud
Civil Remedies Act may be warranted,
her or she shall submit a report con-
taining the findings and conclusions of
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the investigation to the General Coun-
sel or his or her designee.

(d) The Inspector General may refer
allegations directly to the Department
of Justice for suit under the False
Claims Act (31 U.S.C. 3730) or for other
civil relief, or may postpone submit-
ting a report to the General Counsel to
avoid interference with a criminal in-
vestigation or prosecution. The Inspec-
tor General shall report violations of
criminal law to the Attorney General.

§28.20 Request for approval by the De-
partment of Justice.

(a) If the General Counsel or designee
determines that the Report of Inves-
tigation supports an action under this
part, he or she must submit a written
request to the Department of Justice
for approval to issue a complaint under
§28.25.

(b) The request shall include a de-
scription of the claims or statements
at issue; the evidence supporting the
allegations; an estimate of the amount
of money or the value of property,
services, or other benefits requested or
demanded in violation of §28.10; any ex-
culpatory or mitigating circumstances
that may relate to the claims or state-
ments; and a statement that there is a
reasonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments.

[73 FR 76831, Dec. 17, 2008]

§28.25 Complaint.

(a) General. Upon obtaining approval
from the Department of Justice, the
General Counsel or designee may issue
a complaint to the respondent. The
complaint shall be mailed, by reg-
istered or certified mail, or shall be de-
livered through such other means by
which delivery may be confirmed. The
complaint shall also be filed simulta-
neously with the Office of Administra-
tive Law Judges in accordance with
§26.30(a) of this chapter.

(b) Complaint. The complaint shall in-
clude:

(1) The allegations of liability
against the respondent, including the
statutory basis for liability, the claims
or statements at issue, and the reasons
why liability arises from those claims
or statements;
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(2) A statement that the required ap-
proval to issue the complaint was re-
ceived from the Department of Justice
as required by 24 CFR 28.20;

(3) The amount of penalties and as-
sessments for which the respondent
may be held liable;

(4) A statement that the respondent
may request a hearing by submitting a
written response to the complaint;

(5) The addresses to which a response
must be sent in accordance with §26.38
of this title; and

(6) A statement that failure to sub-
mit an answer within 30 days of receipt
of the complaint may result in the im-
position of the maximum amount of
penalties and assessments sought with-
out right of appeal.

(c) Parts 26 and 28. A copy of this part
28 and part 26, subpart B of this chap-
ter, shall be included with the com-
plaint.

(d) Obligation to preserve documents.
Upon receipt of the complaint, the re-
spondent is required to preserve and
maintain all documents and data, in-
cluding electronically stored data,
within their possession or control that
may relate to the allegations in the
complaint. The Department shall also
preserve such documents or data upon
the issuance of the complaint.

[73 FR 76832, Dec. 17, 2008]

§28.30 Response.

(a) The respondent may file a written
response to the complaint, in accord-
ance with §26.30 of this title, within 30
days of service of the complaint. The
response shall be deemed to be a re-
quest for a hearing. The response must
include the admission or denial of each
allegation of liability made in the com-
plaint; any defense on which the re-
spondent intends to rely; any reasons
why the penalties and assessments
should be less than the amount set
forth in the complaint; and the name,
address, and telephone number of the
person who will act as the respondent’s
representative, if any.

(b) Failure to respond. If no response
is submitted, HUD may file a motion
for default judgment in accordance
with §26.41 of this chapter.

[73 FR 76832, Dec. 17, 2008]

§28.40

§28.35 Statute of limitations.

The statute of limitations for com-
mencing hearings under this part shall
be tolled:

(a) If the hearing is commenced in
accordance with 31 U.S.C. 3803(d)(2)(B)
within 6 years after the date on which
the claim or statement is made; or

(b) If the parties agree to such toll-
ing.

[73 FR 76832, Dec. 17, 2008]

§28.40 Hearings.

(a) General. Hearings under this part
shall be conducted in accordance with
the procedures in part 26, subpart B, of
this chapter, governing actions in ac-
cordance with the Administrative Pro-
cedure Act.

(b) Factors to consider in determining
amount of penalties and assessments. In
determining an appropriate amount of
civil penalties and assessments, the
ALJ and, upon appeal, the Secretary or
designee, shall consider and state in his
or her opinion any mitigating or aggra-
vating circumstances. Because of the
intangible costs of fraud, the expense
of investigating fraudulent conduct,
and the need for deterrence, ordinarily
twice the amount of the claim as al-
leged by the government, and a signifi-
cant civil penalty, should be imposed.
The amount of penalties and assess-
ments imposed shall be based on the
ALJ’s and the Secretary’s or designee’s
consideration of evidence in support of
one or more of the following factors:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the respondent’s
culpability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the cost of investigation;

(6) The relationship of the civil pen-
alties to the amount of the Govern-
ment’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
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